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The CASE of the Plaintiff in Error. 


ME Plaintiff Sir John Rolle and John» Newe! Gent. with ſome others, having for a full and valuable Conſideration, honeſtly and b fide 
1 Paid more than twenty Years ſince, Purchaſed of Anthony Trevelian Eſq; (a Perſon not named in the Settlement, under which the De- 
ſendent pretends to make Title) and his Truſtee, the Mannor or Lordſhip of Tearneſcombe in the County of Devon, with the Barton 
Farm and Demeaſne Lands thereof, and ſeveral other Mannors, Lands and Tenements in the ſaid County, and in the County of Corn. 
wall, (part of the Antient Eſtate of his Family) were in quiet Poſſeſſion under their Purchaſes, until Declarations in Ejectment were delivered as 
« of Hillary Term in the eighth Year of the Reign of His late Majeſty, in the Name of Degory Gree (now Defendant in Error) upon the demiſe of 
Lewis Bampfield Eſq; under pretence of a Term for Years, created by an old Settlement in the Year 1649, for the raiſing of Portions, of which Sir 
John Rolle had never any manner of Notice. Sir Joh» Rolle and John Newel appeared to the Declarations, and joyned in pleading not Guilty, and the 
' Plaintiff Gree, carryed the Record down to be tryed by Miſi prius at the Summer Aſſizes, in the 12th Year of the late King. The Plaintiff Gree had 
the making up of the Record, and the Caſe ſtands thus upon the Record as himſelf has made it up; an Ejectione Firms in the King's Bench, by Ori- 
ginal, againſt s Rolle and John Newel of tlie Mannor of Tarneſcombe, and other Lands in the County of Deven: The Defendents plead not 
Guilty, there are Continuances by Vic non Miſit Breve, until Trinity Term Auno 12. W. z. between Gree Plaintiff and both the Defendents (Rolle and 
Wewel) then Jurata Int partes predict ponitur in reſpectu tres Mich. dg Sir John Powel prius Scilicet xvi. Aug. veniſett, &c. Mr. Juſtice Powel being 
the Judge of Wiſs prius permitted the Plaintiff to proceed at his Peril, as is uſual for Juſtices of Vf prius to do; without concerning themſelves, 
to examine into the regularity of bringing the Iſſue to be Tryed before them, for the Tfyingof the Iſſue is their only Buſineſs, and the Regularity 
. of bringing it on to Tryal, 1s rhe proper Buſineſs of the Court above to determine; At Tres Mich. the appearance is entred thus, & modo ad hanc diem 


denerunt tam predict Degoreas Gre? quam predict Johanes Rolle Rolle and Johanes Newell, per Attorn' ſuos prediſt. And the Poſtea is returffd, which the : 95 


Plaintiff Gree has drawn up in this Manner, That at the Aſſizes, Gree came in Perſon, and Rolle and Newell Sollemiter exatti non ventrunt, there- 
upon Gree gratis in cur? Cognovis ſe ulterius nolle proſequi verſus Newell de premiſſis pred in exit. per patriam Triand' Junct & petit quod jurats ills Capiatur 
per defalta verſus predict, Jahannem Rolle Jo Juras ill Capiatur verſus dictum Jobanem Rolle Tantum per defaltam. Then ſeveral of the principal Pannel, 
: (who were return d to iry an Iſſue joyned between Gree Plantiff, and Roll, and Newel, Defendents, and no other Iſſue) are Sworn, and there is 
a Tales added to them, Ad verit atem de infra contentis Simul cum aliis Juratorib. predict prius ad hoc impannellat & Jurat. int predict. Degoram& TJohanem 
Rolle (omitting Newell) dicend Elict. Triat. & Jurat. And the Plaintiff Gree has entred ſome Special Matters upon the Record, as he thought fit to draw it ap, for 
Sir John Rolle inſiſ ing, that this whole Proceeding is Erroneous and Void, would not Join or Concern himſelf in it. The Matter depending for ſometime 
in the Kings Bench, and Mr. Juſtice Pois, and Mr. Juſtice Gould, againſt the Lord Chief Juſtice Holt (Mr. Juſtice Turton being abſent). gave Judg- 
ment for the Plaintiff. 5 55 nl 1 | 3 | 


T: is hambly Conceived, that this Judgment is Erroneous, 


| Firſt, Becauſe there is no Law whatſoever which enables Juſtices of Niſi Prius to receive a Rotraxit againſt one Defendent, much leſs thereby to ſe- 
ver any Iſſue which came down Joint, and then to Try the Iſſue againſt the other omitting him. 5 | | 


S-c224ly, Altho? the Plea of the Defendants was ſuch, that each of them might have pleaded it ſeparately, yet having joined in it, it is one ſin- 
- ple Hue, for the Tryal of which there muſt be but one venire facias, and was fo in this Caſe. And the Volle Prof. at the Aſſize againſt Newell did not © 
<diſcharge him; ſo that Newell remained a Party to the Iſſue ; yet not that Iſſue, but one againſt Sir John Rolle ſingly is Tryed, and this Alteration 
made by the Act of the Plaintiff himſelf, ſo that the Jury were ſworn to Try a new Iſſue, not that which was ſent down to the Judge of Niſ 
Prius, or which the Jury were Impannelled and Returned to Try; and is therefore conceived to be wholly without Marrant. 5 


Thirdli, If it were taken to be a preſent Diſcharge of Newell, It is Conceived the Judgment is for that reaſon Erroneous; for the Iſſue being 
Joint, that Diſcharge of Newell would amount to a Diſcharge of Sir John Rolle too, there being »o Caſe, whereupon a Joint Iſſue the Plaintiff may relin- 
- quiſh his Suit againſt One, and proceed againſt the Other : Not even in a Treſpaſs; And much leſs in an Eje#ment, in which it is incumbent on the Plaintiff 
to make it appear, that he has a Title againſt all Perſons whatſoever. And Gree having affirmed by his own Declaration, that Newell is in poſſeſſi- 
on of the Lands, not making, nay, in effect Confeſſing, that he can make no Title againſt him, he has not Intituled himſelf to recover the Poſſeſſion of the 
«Land, which is the Judgment that is to be given in an Ejectment. CO | h b . 


Fourtbiy, This is a Proceeding not ſupported by any one Authority or Precedent in the Law that has been hitherto Cited, and no one can tell 
-where (if this be allowed) it may ſtop. It Entries made by the Parties ſhall extend the Power of Juſtices who have no Authority but what is 
Granted and eſpecially Deſcribed by particular Statutes, to Matters not within the Words or Intent of thoſe Statutes, and ſuch their Proceeding 
ſhall by the Supream Court, be Affirmed and Allowed as Legal, it will be of the laſt Conſequence. The Hardſbip of a particular Caſe may move 
Compaſſion, but that Hardſhip will not bear the being put into the Ballance with the Miſchief of ſuch 4 Precedeut; which will Countenance, if not Juſtifie, other li- 

mitted Juriſdictions in Acting diſcretionarily, wherever they think it convenient to vary from common and known Rules. 


185 Wherefore +15 humbly Hoped that this Judg SIP | ſhall | 
'be Reverſed, Ep T ; 5 


Fr. Jon Brodrick 
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